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DETAILED ACTION 

Response to Amendment 

1 . Applicant's request for reconsideration of the finality of the rejection of the last 
Office action is persuasive and, therefore, the finality of that action is withdrawn. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

2. Claims 26, 27 and 1-8 are rejected under 35 U.S.C. 102(e) as being anticipated 
by Alperovich et al. (6,298,247), hereinafter referenced as Alperovich. 

Regarding claim 26, Alperovich discloses a method and apparatus for automatic 
volume control. In addition, Alperovich discloses a method of controlling a speaker 
volume of a communications device, comprising: providing to a user of the 
communications device with two option (VC1 and VC2) for controlling the speaker 
volume based on ambient noise; implementing a volume control action that is based on 
the ambient noise and that corresponds to the option selected by the user thereby 
control the speaker volume based on ambient noise, as disclosed at column 3, line 1 
through column 4, line 9. 



Application/Control Number: 10/017,586 Page 3 

Art Unit: 2644 

Regarding claim 27, Alperovich discloses everything claimed as applied above 
(see claim 26), in addition Alperovich discloses wherein the at least two different options 
comprises use of a one time ambient noise sample to automatically adjust the speaker 
volume one time for a call, as disclosed at column 3, lines 38-46; and use of a repetitive 
ambient noise sample to repetitively adjust the speaker volume for a call, as disclosed 
at column 3, line 66 through column 4, line 4. 

Regarding claim 1, Alperovich discloses everything claimed as applied above 
(see claim 26), in addition Alperovich discloses (a) sampling the ambient noise level in 
the vicinity of the communications device to detect a first sample noise level; (b) 
determining whether the first sample noise level is greater than a threshold level; (c) 
automatically adjusting the volume of the speaker to a first volume level sufficient to 
overcome the first sample noise level and maintaining the volume of the speaker at the 
first volume level; (d) resampling the ambient noise level in the vicinity of the 
communications device to detect a second sample noise level; (e) detemnining whether 
the second sample ambient noise level is greater than the threshold level; and (f) 
automatically readjusting the volume of the speaker to a second volume level sufficient 
to overcome the second sample noise level and maintaining the volume of the speaker 
at the second volume level, as disclosed at column 3, lines 6-20 and exhibited in figure 
3. 

Regarding claim 2, Alperovich discloses everything claimed as applied above 
(see claim 26), in addition, Alperovich discloses wherein the communications device 
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comprises a mobile telephone, as disclosed at column 2, lines 30-37 and exhibited in 
figure 1. 

Regarding claim 3, Alperovich discloses everything claimed as applied above 
(see claim 1) Alperovich further comprising selecting an initial speaker volume level, as 
disclosed at column 3, lines 38-45. 

Regarding claim 4, Alperovich discloses everything claimed as applied above 
(see claim 1), in addition Alperovich further comprising enabling steps (a)-(f) via a 
button associated with the communications device as disclosed at column 3, lines 38- 
45. 

Regarding claim 5, Alperovich discloses everything claimed as applied above 
(see claim 1), in addition Alperovich discloses repeating steps (d)- (f), as disclosed at 
column 3, lines 6-20 and exhibited in figure 3. 

Regarding claim 6, Alperovich discloses everything claimed as applied above 
(see claim 5), in addition Alperovich discloses an inherent delay as evidenced by the 
fact that one of ordinary skill in the art would have recognized that the delay would have 
been provided for the purpose of processing time to determine/compare detected 
volume to prior to changing the. 

Regarding claim 7, Alperovich discloses everything claimed as applied above 
(see claim 1), in addition Alperovich discloses wherein step (f) comprises one of 
increasing and decreasing speaker volume, as disclosed at column 3, lines 6-20 and 
exhibited in figure 3. 
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Regarding claim 8, Alperovich discloses everything claimed as applied above 
(see claim 1), in addition, Alperovich discloses wherein ambient noise sampling is 
accomplished via a microphone, as disclosed at column 3, lines 58-65. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over 

Alperovich in view of Higuchi (United States Patent 6,363,644). 

Regarding claim 9, Alperovich discloses everything claimed as applied above 

(see claim 8), however, Alperovich fails to disclose ambient noise sampling is 

accomplished via a microphone resetting speaker volume to an initial setting. However 

the examiner maintains that it was well known in the art to ambient noise sampling is 

accomplished via a microphone resetting speaker volume to an initial setting, as taught 

by Higuchi. 

In a similar field of endeavor Higuchi discloses a speech communication 
apparatus and method for transmitting speech at a constant level with reduced noise. 
In addition, Higuchi discloses a noise microphone (40) for converting near end side 
ambient noise, which reads on claimed "ambient noise sampling is accomplished via a 
microphone", as disclosed at column 5, lines 63-66 and exhibited in figure 3. 
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Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify Alperovioch by specifically providing wherein 
ambient noise sampling is accomplished via a microphone, for the purpose of obtaining 
a substantially noise only signal. 

4. Claims 10, 11, and 13-15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Alperovich in view of Kanai (United States Patent 6,233,462). 

Regarding claim 10, Alperovich discloses everything claimed as applied above 
(see claim 1 ), however, the Alperovich fails to disclose resetting speaker volume to an 
initial setting. However the examiner maintains that it was well known in the art to reset 
speaker volume to an initial setting, as taught by Kanai. 

In a similar field of endeavor Kanai discloses a portable terminal device for 
automatically controlling calling sound level. In addition, Kanai discloses when the 
speech is finished the loudspeaker (6) again returns to the standby status (SI 01), which 
reads on the claimed "resetting speaker volume to an initial setting", as disclosed at 
column 7, lines 34-44 and exhibited in figure 5; wherein returns reads on "resetting", 
standby status reads on "initial setting", and loudspeaker reads on "speaker volume". 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify Alperovich by specifically providing resetting 
speaker volume, for the purpose of using a noise level detection circuit for controlling 
the receiving voice level. 
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Regarding claim 1 1 , it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claims 1 , 3 and 1 0. 

Regarding claim 13, it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claim 2. 

Regarding claim 14, it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claim 2. 

Regarding claim 15, it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claim 5. 

5. Claims 18-25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Alpervoich in view of well known prior art, The Duplan Coporation v. Deering Milliken, 
Inc, et al. (197 USPQ 342), hereinafter referenced as Duplan v. Deering. 

Regarding claim 18, Alperovich discloses a mobile station (100), as disclosed at 
column 2, lines 31-37 and exhibited in figure 1, which reads on claimed "mobile 
communications device", comprising: an inherent display screen, a speaker (112), a 
mouthpiece housed in MS (100), as disclosed at column 2, lines 40-44 and exhibited in 
figure 1 , wherein a display screen is inherent as evidenced by the fact that one of 
ordinary skill in the art would have recognized that a display screen would have been 
provided for the purpose of viewing the menu for controlling the functions of the mobile 
station; mouthpiece reads on "microphone", and mobile station reads on "body"; 

volume control apparatus (120) and ENMD (102) for adjusting a volume level of 
the speaker (112) in response to external noise data; which reads on claimed "means 
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for adjusting a volume level of the speaker in response to ambient noise", as disclosed 
at column 3, lines 10-20 and exhibited in figure 3; wherein volume control apparatus 
and ENMD read on "means for adjusting volume" and external noise data reads on 

"ambient noise"; 

wherein the volume control apparatus (120) and ENMD are operable to sample 
the external noise data, determine the relationship between the sampled external noise 
data and a subscriber desired volume control data, and automatically cause the volume 
of the speaker (1 12) to increase or decrease to a level sufficient to overcome the 
sampled ambient noise, which reads on claimed "wherein the means for adjusting is 
operable to sample the ambient noise, and the volume control apparatus sends a 
control signal to automatically cause the volume of the speaker to increase to a level 
sufficient to overcome the sampled ambient noise" as disclosed at column 3, lines 7-20 
and exhibited in figure 3; wherein the volume control apparatus and the ENMD reads on 
"means for adjusting", subscriber desired volume control data reads on "threshold" and 
external noise data reads on "ambient noise" however, Alperovich fails to disclose 
determining greater than a threshold and provide means for receiving user Input to 
activate and deactivate the means for adjusting independently of powering on and off 
the mobile communications device. However, the examiner maintains that it was well 
known in the art for determining greater than a threshold and provide means for 
receiving user input to activate and deactivate the means for adjusting independently of 
powering on and off the mobile communications device, as taught by Duplane v. 
Deering 
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Duplane v. Deering discloses tliat there can be no invention in merely providing 
means to selectively altemate between one unpatentable configuration of elements and 
another configuration of old elements, where there is no new or different function. 
Hence as disclosed above Alperovich discloses means for automatically adjusting 
volume and it is well known to not have automatic volume control. Thus providing a 
means to activate/deactivate (i.e. switching between two unpatentable configurations) is 
unpatentable because no new or different function is disclosed. 

Regarding claim 19, it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claim 9. 

Regarding claim 20, Alperovich and Duplane v. Deering disclose everything 
claimed as applied above (see claim 18), in addition a cellular telephone inherently 
comprises a display screen with option to select functions. Further the combination 
discloses the means for receiving user input to activate and deactivate the means for 
adjusting independently of powering on and off the mobile communications device thus 
the interface to control the function is included in the display. 

Regarding claim 21, Alperovich and Duplane v. Deering disclose everything 
claimed as applied above (see claim 18), in addition Alperovich discloses manual 
adjustments via the user which reads on claimed "button operable to enable means for 
adjusting", as disclosed at column 3, lines 38-45 

Regarding claim 22, it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claim/. 
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Regarding claim 23, it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claim 5. 

Regarding claim 24, it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claim 3. 

Regarding claim 25, it is interpreted and thus rejected for the reasons set forth 
above in the rejection of claim 1 0. 

Conclusion 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jefferey F Harold whose telephone number is 571-272- 
7519. The examiner can normally be reached on Monday - Friday 9 am - 5:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sinh H Iran can be reached on 571-272-7564. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Infomriation Retrieval (PAIR) system. Status infomnation for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more infomnation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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